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Welcome to a new edition of Communiqué – and my first. When
asked to provide my introductory remarks, I had only been in
post as Managing Director of Fiduciary for two days so that the
selection of topics became one of my first challenges!
However, all fell into place as I was privileged to witness, and
join in with, Gibraltar’s National Day celebrations on 10
September with everyone resplendent in red and white, being
the colours of the National Flag. A little blue didn’t go amiss
either as we celebrated our status as a designated Overseas UK
Territory. Gibraltar’s motto is Nulli expugnabilis hosti (“No enemy
shall expel us”)
Despite the modern infrastructure and ongoing construction,
everywhere you look you can see historical reminders of the
great historical Battle of Trafalgar which took place just over 30
miles off the coastline and the Great Sieges which preceded it.
(It is claimed that the body of Lord Nelson was brought to
Gibraltar in a barrel of rum and that by the time the casket was
opened there was no rum left in the barrel!). 
The resolve of those times is evident today and this relatively
small country has since continued to thrive and prosper. 
Economics
With its special terms of EU membership, and standing at the
crossroads of Europe and Africa, Gibraltar provides an
extensive selection of products and services that meet the
requirements of both local and international investors. As a
modern, vibrant, low tax jurisdiction, it likewise has first rate
professional infrastructure that is fully compliant with European
standards of regulation. The numerous international trading
entities and financial services companies, which already have
a base in Gibraltar, are testament to this.
The economy has often been described as one that is ‘running
on all cylinders’. Its main economic growth attributers include
general trade, the provision of financial services and
communications (including e-gaming), tourism and maritime

activities. Whilst many countries struggle in these harsh
economic times and as we possibly head into a double dip
recession, Gibraltar continues to produce a budget surplus,
whilst government borrowing was a very sustainable 23% of
GDP last year. The Chief Minister has forecast that the economy
will grow by 5% this year. How many other jurisdictions can claim
such economic stability? So what are the principal drivers?
• The Finance Centre – Banks, trusts, insurance and reinsurance

companies, high quality ancillary services such as
accountancy and legal practices as well as communications
and information technology providers have all made
Gibraltar the first class international business hub that it is
today. 

• Tourism – Every year millions of visitors come to Gibraltar by air,
land and sea.

• E-Gaming & Maritime Services – Two vibrant factors of the
economy that have brought prosperity to Gibraltar. Vessel
bunkering for instance remains a longstanding and
prominent sector.

The prosperous economic performance of this unique
European jurisdiction has been reflected in ways that benefit
the whole community. These include greater recurrent public
spending on essential public provisions such as health,
education and social services. The Government attributes
Gibraltar’s successful development to its pursuit and
implementation of policies that create and sustain a stable
environment that promotes increased levels of business activity
and investor confidence.
As a British Overseas Territory Gibraltar is a self-governing and
self-financing parliamentary democracy within the European
Union. It is a separate and distinct legal jurisdiction and its
Parliament is solely responsible for the enactment of all
domestic laws and for the transposition of European Union
directives. As such, it enjoys passporting rights throughout the EU
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in all financial services matters including banking, investment
services, insurance, insurance mediation and reinsurance.
Gibraltar-licensed financial services firms therefore have access
to a market of close to 500 million people. Gibraltar’s financial
services sector contributes approximately 30 per cent to the
GDP of Gibraltar. 
Gibraltar’s financial services centre is exhibiting growth trends in
a number of different areas: insurance and reinsurance,
captives, fund management and fund administration, and
investment services, notably experienced investor funds. 
Gibraltar was the first EU jurisdiction to offer protected cell
companies legislation in conjunction with passporting
throughout the EU and, as a result, Gibraltar PCCs are being
used extensively in insurance company and experienced
investor fund structures.
Perhaps the most significant factor in cementing Gibraltar’s
economic future was the passing of the Income Tax Act 2010,
which effectively transformed Gibraltar into an onshore low tax
jurisdiction from tax haven status. The 10% Corporate Tax rate,
lack of currency controls, no VAT or capital gains tax, combined
with a low operating cost base compared with some other
jurisdictions all make Gibraltar attractive in their own right.
However, the treatment of non Gibraltar source passive income
and royalties at a zero rate presents some real planning
opportunities. The Advocate General of the European Union’s
Court of Justice has issued a very favourable opinion towards
Gibraltar which, although it remains to be confirmed by the
Court, confirms Gibraltar’s right to have its own Corporate Tax
regime.
Furthermore, whilst many jurisdictions claim a close working
relationship between the public and private sectors, this is
particularly evident in Gibraltar. We don’t always agree but we
have healthy debates which produce results in the best
interests of the country.
Professional
Gibraltar boasts a highly skilled and experienced workforce.
Here at Fiduciary we are committed to retaining staff and
developing their client relationship skills as well as technical
qualifications. We believe that service is the distinguishing
feature for our clients. Too many firms are so focused on their
Compliance and Risk matrices post 9/11, OECD et al that they
forget who pays the bills. This particularly applies to the
onboarding of new client relationships. It’s not enough to simply

maintain a structure these days; clients rightly demand that we
add value.
Employees with fiduciary decision-making skills are the hardest
for firms to recruit, according to a new survey of the worldwide
trust provider industry. Nearly half of the respondents to STEP’s
Trust Company Benchmarks survey said that they had more
difficulty finding fiduciary skills than any other, including legal
and compliance skills.
Fiduciaries make key decisions regarding trusts and other
entities under the company’s management. They may be
accountable to several stakeholders, including beneficiaries,
shareholders, creditors and regulators, and thus have to
balance several conflicting risks and goals.
Trust firms owned by banks have the most trouble finding
talented fiduciaries. According to study authors Spence
Johnson of London, the tensions inherent in a fiduciary’s role -
between acting in a client’s best interests and maximizing the
business’s profits - are at their most acute in banks.
Anyone aware of the recent “overturning” of Hastings-Bass will
appreciate the need for competent fiduciary skills. Whilst
welcome in many ways, the decision may mean that
beneficiaries may be in a better position if the trustees have
failed to obtain proper advice, as in that instance the
transaction may be voidable, rather than if they had taken
advice, where it would not (in the absence of any breach of
duty).
The Fiduciary Group
Fiduciary will continue to focus on its core businesses of
providing International Trading and Holding solutions, Estate
Planning solutions, Fund Management solutions (focusing on
Experienced Investor Funds), Wealth Management solutions
and Yacht Registration services – The Red Ensign. We will also
remain flexible and agile in providing new services and
products as legislation changes and in response to client and
market needs.

The global economic slowdown is evident, but will it grind to a
halt? That is the question.
Very few people could have predicted the roller coaster events
that the world has experienced in the last two years, such as
the tsunami in Japan, the financial crisis and the Norway killings. 
These are events that have affected us all directly or through
empathy. 
The world is a smaller place with the help of technology. We are
certainly bound economically with one another, be it between
trading blocs, countries or regions. 
There are three global economic engines that are the subject
of this discussion. The United States of America (U.S), Europe
and China. I have chosen these three because of their
economic thrust and contribution to the world economy and
also the predicament that Europe finds itself in.  
The total public debt in the U.S. is $14.6 trillion, give or take a
cent or two. It is an unfathomable amount. 
The U.S. reputation was recently dented by the political
argument on how to deal with the public debt and Standard &
Poor’s revision downwards on the U.S. rating. These followed
adverse news about increasing unemployment. The June
figures showed that the unemployment rate rose to 9.2% in
respect of the active workforce. It was 8.8% in March.
The U.S. Government required to increase the debt ceiling
enshrined in law in order to pay its debts. The Government’s
opposition, the Republicans, finally agreed to the increase on
condition that a debt reduction programme was put in place.
The compromise would give the U.S. Government room to
manoeuvre to deal with its payment obligations. The root of the
problem would also be addressed by cutting debt. Therefore,
default was averted by addressing the solvency issue. However,

the delay in reaching the compromise proved too much for
Standard & Poor’s as shown in their August 2011 “Research
Update” where they explain their rationale for the downgrade
and highlight the differences in the political divide as a problem
to future economic growth. 
Germany has arrived at a crossroads. It can bail out countries
desperately in need of financial assistance or it can cast off the
line with the rest of Europe. 
Eurobonds have been hailed as the remedy for Europe’s
financial ills. European countries in fear of contagion and
subjected to ruthless market speculation, such as Italy and
Spain, support the issue of eurobonds in order to stave off the
increasing cost of borrowing money. 
Germany believes eurobonds would increase its own borrowing
costs and weaken the resolve of ailing countries to implement
the necessary reforms. 
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Directive 90/435/EEC (the Parent Subsidiary Directive)
The purpose of the Directive is to:
• Exempt distributions from withholding tax, payments from the

paying company to the investee company situated in
another EU Member State.

• Provide relief from double taxation for the recipient investee
company by specifically exempting the dividend from tax or
by providing credit relief for the underlying tax already
suffered on the dividend paid in the source company. This is
the source company’s corporation tax as a dividend is the
distribution of profits after tax.

In Gibraltar, the Gibraltar recipient company is exempt from
local taxation on the EU dividend.
There are certain conditions that apply for entitlement to relief:
• The investee company must hold at least 10% of the share

capital in the paying company.
• The parent and subsidiary must be tax resident in different EU

States and not be treated as outside the EU for tax purposes
by way of tax treaty or other agreements.

• Both companies should be subject to corporation tax in their
countries of residence.

• The ownership relationship must have existed for at least two
years.

Directive 2003/49/EC (the Interest and Royalty Directive)
This Directive has many similarities with the Parent-Subsidiary
Directive and the same conditions for entitlement apply except
the ownership percentage is at a higher percentage of 25%. 
The withholding tax exemption is the same:

• No withholding tax is payable on the payment of royalties or
interest by the paying country to the other EU State.

• Automatic exemption of tax in the recipient country or credit
relief does not apply as these payments are allowable
deductions from taxable income in the paying country.

However, Gibraltar does not tax interest and royalty income so
the lack of exemption of further tax under the Directive is not an
issue here and may lend itself to tax planning opportunities.
Operation of the Directives
Unfortunately the operation of the Directives is not always
automatic and each different EU State will impose its own
conditions on when it will permit entitlement to the withholding
tax exemption.
Specifically the paying company may need to evidence:
• The recipient company is tax resident in its Member State and

this may need to be attested by the local tax authority.
• The legal structure of the entities claiming relief fall within

those listed in the appendix to the Directive.
• The payments made are actually of the character intended

by the Directive (Dividends, Royalties or Interest)
• The qualifying holding period existed for the period of the

claim.
• The qualifying ownership percentage existed for the period of

the claim.
• Details of the tax residence of the ultimate beneficial owner.
Without attestation the withholding tax exemption can be
denied.
Gibraltar is in the EU and has implemented both these
Directives into its domestic legislation.

On the other hand Germany has enjoyed a relatively
weakened Euro to export. Had Germany still held the
Deutschmark, the currency would have appreciated, making
its products more expensive and harder to sell.  
The courts in Germany have to pass judgement in September
or early October on whether bailouts are unconstitutional. This
would make further bailouts illegal and the blow could be fatal
to the Eurozone.  
There are two things that tie China with the U.S. That is the Yuan
– USD peg and the amount of U.S. debt owned by China. 
The Yuan is believed to be undervalued. The peg allows China
to export cheaply and make imports expensive. The latter
being a form of protectionism.   
The largest single holder of U.S. government debt is China, with
36 percent of all foreign held U.S. Treasury securities (16% of total
U.S. public debt).
China needs the U.S. and Europe to maintain and boost its
economic growth. However demand for Chinese goods has
slowed with the financial crisis and therefore China’s willingness
to buy bonds from ailing countries in Europe. It is in China’s

interest that financial stability returns as soon as possible in order
that it can export its wares. 
However, China is not without its own problems. Its total debt
stands at 80 percent of gross domestic product and local
governments have run up 10.7 trillion yuan (£1.02 trillion) of debt. 
Europe and the U.S. are lacking political leadership. This is what
makes markets uneasy which is reflected in “bear markets”,
where investors sell rather than buy and flock to less risky
investments. Political leaders will have to make resolute and
brave decisions. But they will not be able to do this in their own
time.  They will be forced to.
So the storm is still raging but there will be calm, although we
may have to wait a while yet.
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Follow us on twitter for the latest news and developments:
http://twitter.com/fiduciarygroup

These investments could comprise of residential or commercial
property, an investment portfolio, substantial deposit in a UK
bank account, except foreign currency accounts, which are
exempt or investment in a business venture.
UK inheritance tax is charged on estates in excess of £325,000
at the rate of 40%. 
There are basically two charging provisions. UK domiciled or
deemed domiciled individuals are charged to UK IHT on their
worldwide assets. Non UK domiciled individuals whilst not
subject to IHT on worldwide assets are subject to the tax on
assets situated and located in the United Kingdom. 
This is where the use of an offshore company becomes essential
tax planning for such individuals.
By investing through a company incorporated in a suitable
jurisdiction, where there is no inheritance tax, instead of

investing directly as an individual, then the situs (location) of the
asset is changed. The individual now owns shares in a company
treated as located outside the UK rather than directly in the
underlying asset. This removes the asset from the scope of the
tax. 

There are other benefits too.  If the assets are owned through a
non-UK company then there is no requirement to seek probate
in the UK. This significantly strengthens the confidentiality of the
succession. Probate may however be required in the country
where the company is incorporated but would not be
necessary if the shares were owned by a trust or foundation.
Fiduciary is able to provide these structures and is happy to
send further information about succession planning, trusts and
foundations as well as companies on request.

Inheritance Tax Planning Opportunities for Non-UK Domiciled
Taxpayers making a Significant Investment in the UK

Accrued and derived basis
The primary basis of assessment to Gibraltar taxation is the
taxation of income accrued and derived in Gibraltar,
regardless of the residence of the recipient.
In deciding whether income is accrued in or derived in or from
Gibraltar, the Gibraltar courts are bound by the Privy Council
decision in Commissioners of Inland Revenue v Hang Seng Bank
Limited [1990] STC 733 and the Commissioners of Inland
Revenue v HK-TVB International Limited [1991] STC 723, and
must look to where the activities take place which gives rise to
the income.
Interpretation of the above
The above cases refer to decisions on taxation in Hong Kong
which has a territorial basis of taxation and this is partly the
route the new Gibraltar tax legislation has followed.
The key test is therefore where the activity takes place. There is
no incorporation test or specific management and control test,
although in many cases the latter may cause the income
generated to be treated as arising in Gibraltar and will do so if
the activity is a regulated activity or derived from a permanent
establishment in Gibraltar. A mere registered office is insufficient
to demonstrate a permanent establishment.

The legislation is intended to catch all locally trading
companies but those which have activities not connected with
Gibraltar fall out of charge to taxation.
In addition the location of a bank account in Gibraltar does not
create a taxable presence and interest arising is specifically
exempt from local taxation. 
Withholding Tax
There is no withholding tax on the payment of a dividend from
a Gibraltar company to a non-resident taxpayer.
Conclusion
As long as the company is not beneficially owned by a
Gibraltar tax resident and has no activity in Gibraltar it is not
subject to local taxation. 

Basis of Taxation of a Company Incorporated in Gibraltar
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Tax implications vary upon individuals’ circumstances and individual tax advice should be sought.


